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If oral argument is requested, please notify 

Department 33 and opposing counsel by 4:00 p.m. at 

(925) 608-1133 

  1.  TIME:  9:00   CASE#: MSC19-01346 
CASE NAME: WHITE VS. AASEN 
FURTHER CASE MANAGEMENT CONFERENCE 
* TENTATIVE RULING: * 
 
Parties are ordered to appear. 

 

 

 2.  TIME:  9:00   CASE#: MSC19-01346 
CASE NAME: WHITE VS. AASEN 
HEARING ON MOTION FOR SUMMARY JUDGMENT OR SUMMARY ADJUDICATION 
FILED BY CA TOWNCENTRE OWNER LLC 
* TENTATIVE RULING: * 
 
 Defendant’s Motion for Summary Judgment is Granted.  (Undisputed Material Fact 
Nos. 1-65.)   
 
 A defendant moving for summary judgment has the initial burden to establish that the 
material facts are undisputed and the defendant is entitled to summary judgment as a matter of 
law.  (CCP § 437c (c); Aguilar v. Atlantic Richfield Co. (2001) 25 Cal.4th 826, 850.)   
 
 If the defendant meets its initial burden, the burden shifts to the plaintiff to establish, 
through admissible evidence, that one or more material facts is disputed or that the defendant is 
not entitled to judgment as a matter of law.  (See Aguilar, supra.)   The admissible evidence that 
may be considered on a motion for summary judgment includes “affidavits, declarations, 
admissions, answers to interrogatories, [and] depositions . . .”  (CCP § 437c (b)(1).)  All of these 
are under oath or under penalty of perjury. 
 
 Here, the Second Amended Complaint alleges the following.  Plaintiffs rented an 
apartment at 1275 Central Blvd. #222, in Brentwood from defendant.  Shortly after they began 
occupancy in December 2016, they discovered defects such as insect infestations, a broken 
refrigerator, a broken central air and heating system, floor dents, and defective carbon 
monoxide detectors.   Plaintiffs allege these were uninhabitable conditions that defendant failed 
to fix and that caused plaintiffs to suffer physical injuries and emotional distress.  The SAC 
alleges eleven causes of action, including breach of contract and breach of the implied warranty 
of habitability. 
 
 The court issued a ruling in response to defendant’s demurrer to the SAC, sustaining the 
demurrer to the Ninth and Eleventh Causes of Action without leave to amend and to the Second 
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and Third Causes of Action with leave to amend.  Plaintiffs did not amend.  
 
 Defendant moves for summary judgment because it served requests for admissions on 
plaintiffs to establish defenses to all remaining causes of action, plaintiffs did not timely respond, 
and the court issued a ruling deeming the matters admitted.  
 
 In Opposition to defendant’s motion, plaintiffs have filed what they call a “Declaration and 
Opposition.”  However, the Declaration is not admissible because it is not made under penalty of 
perjury under Code of Civil Procedure section 2015.5, nor are the attached “Written Deposition” 
or Responses to Special Interrogatories.   
 
 More importantly, even if plaintiffs had submitted admissible evidence in opposition to 
the motion, the evidence would be irrelevant.  A request for admission that is admitted or 
deemed admitted is not evidence in the case; it removes the need for evidence on the admitted 
issue.  (Brigante v. Huang (1993) 20 Cal.App.4th 1569, 1577-1578, overruled on other grounds 
in Wilcox v. Birtwhistle (1999) 21 Cal.4th 973, 983, fn. 12.)  Further, plaintiffs may not contradict 
these admissions.  (See CCP § 2033.410 (a) (“Any matter admitted in response to a request for 
admission is conclusively established against the party making the admission in the pending 
action . . .”) 
 
 The requests that the court has deemed admitted include admissions that defendant is 
not liable for breach of the written lease agreement (RFA No. 1); plaintiffs breached the lease 
agreement (RFA No. 4); defendant owed no duty to let plaintiffs out of the lease without 
consequences (RFA No. 5); defendant filed an unlawful detainer action and,  rather than give up 
possession of premises they deemed uninhabitable, plaintiffs fought to retain possession 
(RFA No. 7); plaintiffs submitted evidence at the unlawful detainer trial that the air conditioning 
unit was defective and were granted a 5% rent reduction (RFA No. 10, 11); and defendant is not 
liable to plaintiffs for breach of the implied warranty of habitability, negligence, nuisance, or 
violation of Business and Professions Code section 17200 (RFA Nos. 15, 16, 17, 18, 19, and 
20.)  Plaintiffs also admitted that by defending the unlawful detainer action at trial they waived 
any right to pursue affirmative claims for relief here and that they have no evidence they 
sustained any legal damages caused by defendant.  (RFA Nos. 23 and 24.) 
 
 As a result of its ruling on the demurrer to the SAC, the Second, Third, Ninth, and 
Eleventh Causes of Action have been dismissed.  The deemed admissions effectively admit 
defendant is not liable on any cause of action that remains.  Accordingly, the motion for 
summary judgment is granted. 
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 3.  TIME:  9:00   CASE#: MSL19-00736 
CASE NAME: STATE FARM VS. JONES-MALOOS 
HEARING ON MOTION TO VACATE DISMISSAL 
FILED BY STATE FARM MUTUAL AUTOMOBILE INSURANCE 
* TENTATIVE RULING: * 
 
 Plaintiff seeks to vacate a dismissal and enforce a stipulated settlement.  On July 9, 
2020, the parties reached a settlement and the court retained jurisdiction.   
 
 Attached as an exhibit to Plaintiff’s Motion was a Stipulation for Settlement.  Pursuant to 
the settlement, Defendant agreed to pay Plaintiff a settlement amount of $13,500.  However, 
since the Defendant defaulted, the terms of the Settlement Agreement provide that the 
settlement amount converts to $17,358.22 plus interest at the legal rate, court costs and 
attorney’s fees less payments received from Defendant and Defendant’s insurance carrier.  
Plaintiff is awarded judgment in the amount of $9,907.52 which is comprised of the principal 
settlement amount of $17,358.22 plus interest of $773.56, court costs of $505.00, attorney’s 
fees of $1,370.74, less payments received from Defendant and Defendant’s insurance carrier.   
 
 All conditions for a judgment pursuant to Code of Civil Procedure section 664.6 have 
been met.  Accordingly, the motion is granted.  The Court will sign the entry of judgment for 
$9,907.52. 

 

  

 4.  TIME:  9:00   CASE#: MSL20-01116 
CASE NAME: BANK OF AMERICA VS. MICHEL 
HEARING ON MOTION TO ENFORCE SETTLEMENT 
FILED BY BANK OF AMERICA, N.A. 
* TENTATIVE RULING: * 
 
 Plaintiff seeks to enforce a stipulated settlement.  In May, 2021, the parties reached a 
settlement and the court retained jurisdiction.   
 
 Attached as an exhibit to Plaintiff’s Motion was a Stipulation for Settlement.  Pursuant to 
the settlement, Defendant agreed to pay Plaintiff a settlement amount of $6,352.51.  After 
making a number or payments, the Defendant ceased remitting any further funds.  The 
settlement agreement provided that the Defendant pay any costs associated with filing the 
stipulation.  Therefore, still due and owing is the principal sum of $4,993.01, plus costs of 
$579.50 for a total sum of $5,572.51.   
 
 All conditions for a judgment pursuant to Code of Civil Procedure section 664.6 have 
been met.  Accordingly, the motion is granted.  The Court will sign the entry of judgment for 
$5,572.51. 
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 5.  TIME:  9:00   CASE#: MSL20-01716 
CASE NAME: NICHOLSON VS. DONALDSON 
HEARING ON MOTION TO STRIKE PUNITIVE DAMAGES 
FILED BY GEICO CASUALTY COMPANY 
* TENTATIVE RULING: * 
 
Based on Plaintiff’s representation that the case is “close to settling,” this matter is continued to 
April 11, 2022 at 9:00 a.m. 

 

  

 6.  TIME:  9:00   CASE#: MSL20-01716 
CASE NAME: NICHOLSON VS. DONALDSON 
HEARING ON MOTION TO RECLASSIFY FROM LIMITED TO UNLIMITED 
FILED BY DAVID NICHOLSON 
* TENTATIVE RULING: * 
 
Based on Plaintiff’s representation that the case is “close to settling,” this matter is continued to 
April 11, 2022 at 9:00 a.m. 

 

  

 7.  TIME:  9:00   CASE#: MSL20-01716 
CASE NAME: NICHOLSON VS. DONALDSON 
HEARING ON DEMURRER TO 1st Amended COMPLAINT 
FILED BY GEICO CASUALTY COMPANY 
* TENTATIVE RULING: * 
 
Based on Plaintiff’s representation that the case is “close to settling,” this matter is continued to 
April 11, 2022 at 9:00 a.m. 

 

  

 8.  TIME:  9:00   CASE#: MSL20-03505 
CASE NAME: CITIBANK VS. JONES 
HEARING ON MOTION FOR ORDER THAT MATTERS BE DEEMED ADMITTED 
FILED BY CITIBANK, N.A. 
* TENTATIVE RULING: * 
 
 On October 8, 2021 Plaintiff filed a Motion for an Order Deeming Admissions Admitted. 
For the reasons cited in the moving papers, the unopposed motion is granted. The court will 
sign the proposed order granting the motion. 
  
 Plaintiff propounded Requests for Admissions, Set One on Defendant on or about 
August 17, 2021.  No response was received and the motion was filed on October 8, 2021.  



CONTRA COSTA SUPERIOR COURT 
MARTINEZ, CALIFORNIA 

DEPARTMENT:   09 
HEARING DATE:   01/10/22 

 
 

- 5 - 

Defendant has failed to timely respond and, therefore, requested admissions 1-5 are hereby 
deemed admitted and all objections are waived to these requests. 

 

  

 9.  TIME:  9:00   CASE#: MSL20-03767 
CASE NAME: CITIBANK VS. JACOBO 
HEARING ON MOTION FOR ENTRY OF JUDGMENT UNDER TERMS OF SETTLEMENT 
FILED BY CITIBANK, N.A. 
* TENTATIVE RULING: * 
 
 Plaintiff seeks to enforce a stipulated settlement.  On December 1, 2020, the parties 
reached a settlement and the court retained jurisdiction.   
 
 Attached as an exhibit to Plaintiff’s Motion was a Stipulation for Settlement.  Pursuant to 
the settlement, Defendant agreed to pay Plaintiff the principal sum of $4,057.99.  After making a 
number or payments, the Defendant ceased remitting any further funds.  Still due and owing is 
the principal sum of $2,366.00, plus costs of $575.00 for a total sum of $2,941.00.   
 
 All conditions for a judgment pursuant to Code of Civil Procedure section 664.6 have 
been met.  Accordingly, the motion is granted.  The Court will sign the entry of judgment for 
$2,941.00. 

 

  

10.  TIME:  9:00   CASE#: MSL20-05846 
CASE NAME: DISCOVER BANK VS. WALKER 
HEARING ON MOTION FOR SUMMARY JUDGMENT OR SUMMARY ADJUDICATION 
FILED BY DISCOVER BANK 
* TENTATIVE RULING: * 
 
  “[W]here the plaintiff has [] moved for summary judgment… that party has the burden of 
showing there is no defense to a cause of action. (Code Civ. Proc., § 437c, subd. (a).) That 
burden can be met if the plaintiff ‘has proved each element of the cause of action entitling the 
party to judgment on that cause of action.’ (Code Civ. Proc., § 437c, subd. (p)(1).) If the plaintiff 
meets this burden, it is up to the defendant ‘to show that a triable issue of one or more material 
facts exists as to that cause of action or a defense thereto.’ ” (S.B.C.C., Inc. v. St. Paul Fire & 
Marine Ins. Co. (2010) 186 Cal.App.4th 383, 388.) 
 
 Plaintiff has met its burden on summary judgment by showing that it has evidence to 
meet all elements of its common counts claim. 
 
 “An account stated is an agreement, based on prior transactions between the parties, 
that the items of an account are true and that the balance struck is due and owing. [Citation.] 
…When a statement is rendered to a debtor and no reply is made in a reasonable time, the law 
implies an agreement that the account is correct as rendered. [Citation.]” (Maggio, Inc. v. Neal 
(1987) 196 Cal.App.3d 745, 752-753.) A claim for an account stated requires (1) that Defendant 
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owed Plaintiff money from a previous financial transaction(s); (2) that Plaintiff and Defendant, 
by words or conduct, agreed that the amount stated in the account was the correct amount 
owed to Plaintiff; (3) that Defendant, by words or conduct, promised to pay the stated amount 
to Plaintiff; (4) that Defendant has not paid Plaintiff all of the amount owed under this account; 
and (5) the amount of money Defendant owes Plaintiff. (California Civil Jury Instructions 
No. 373; Trafton v. Youngblood (1968) 69 Cal.2d 17, 25.)  
 
 “Actions on accounts stated frequently arise from a series of transactions which also 
constitute an open book account.” (Maggio, Inc., supra, 196 Cal.App.3d 745, 753.) A claim for 
an open book account requires (1) that Plaintiff and Defendant had a financial transaction; 
(2) that Plaintiff kept an account of the debits and credits involved in the transaction; (3) that 
Defendant owes Plaintiff money on the account; and (4) the amount of money that Defendant 
owes Plaintiff. (California Civil Jury Instructions No. 372; Code of Civil Procedure § 337a.)  
The evidence presented through Stacey Proctor, Litigation Support Coordinator for Discover 
Bank establishes the elements required to constitute and prove the existence of an open book 
account, as well as an account stated.  
 
 The Defendant filed his Answer to the Complaint on March 10, 2021. That answer 
generally denied each allegation of the complaint and raised fifteen “affirmative defenses” to the 
complaint filed by Plaintiff. None of these “affirmative defenses” made any specific factual 
allegations as to why they applied to this case. Defendant has not filed any opposition to the 
motion for summary judgment, and Plaintiff is not required to disprove each of these claimed 
“affirmative defenses.”  
 
 The California Supreme Court in Aguilar v. Atlantic Richfield Co. (2001) 25, Cal. 4th 826, 
853 states that California Code of Civil Procedure (hereafter “CCP”) section 437c (o)(1) provides 
that the party moving for summary judgment is required only to show each of the elements of 
proof for the cause of action. At that point, the burden shifts to the defendant to show that one of 
his affirmative defenses applies. (CCP 437c (p)(1); People v. Schlimbach (2011) 193 Cal. App. 
4th 1132, 1141.) 
 
 In this case, the Defendant bore the burden of demonstrating an issue of material fact by 
presenting evidence that undermined the facts stated by Plaintiff. In the alternative the 
Defendant bore the burden of presenting facts that tended to establish one or more of his 
affirmative defenses. He has done neither.  Therefore, the motion for Summary Judgment is 
granted. 
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11.  TIME:  9:00   CASE#: MSL21-00534 
CASE NAME: ALLEVITY VS. BRICKYARD LANDING 
HEARING ON MOTION THAT MATTERS BE DEEMED ADMITTED 
FILED BY ALLEVITY, INC. 
* TENTATIVE RULING: * 
 
  On October 6, 2021 Plaintiff filed a motion to deem Requests for Admissions admitted as 
well as to compel discovery responses for Requests for Production of Documents, Set One and 
Form Interrogatories – General, Set One.  
 
 On January 4, Defendant filed their Opposition to Plaintiff’s motion to compel 
(1) Responses to Form Interrogatories and (2) Responses to Requests for Production of 
Documents and for sanctions. Defendant has attached verified responses to Plaintiff’s Requests 
for Production of Documents, Set One, and Form Interrogatories-General, Set One.  
Defendant‘s Opposition entirely omits any reference to the portion of Plaintiff’s motion which 
asks the court to deem Admissions 1-10 admitted.    
 
 Based on the facts below, the motion is denied as to the Requests for Production of 
Documents, Set One and Form Interrogatories-General, Set One.  The motion to deem 
Requests for Admission admitted is modified to an Order to respond to the Requests for 
Admissions and is granted. Plaintiff to submit a revised order reflecting this ruling. 
 
 The Opposition was due nine court days prior to the hearing, December 28, 2021.  It was 
filed four court days prior to the hearing.  Counsel is reminded that their opposition must be filed 
nine court days prior to the hearing.  Nonetheless, the Court exercises its discretion to consider 
the Opposition.   

 Plaintiff propounded Requests for Admissions, Set One, Requests for Production of 
Documents, Set One, and Form Interrogatories-General, Set One on Defendant’s Counsel on or 
about August 18, 2021.  The service was electronic pursuant to Emergency Rule 12(b)(1).  

 Emergency Rule 12 provides that electronic service is applicable in all civil cases.  
The rule clarifies that “before first serving a represented party electronically, the serving party 
must confirm by telephone or email the appropriate electronic service address for counsel 
being served.”  Plaintiffs do not allege that they confirmed the appropriate electronic service 
address for counsel.  In fact, although the Plaintiffs served an email address found on the 
caption of the Defendant’s Answer, it appears as though there was no confirmatory 
communication on behalf of Plaintiff to defense counsel prior to serving the discovery. Moreover, 
there were two emails on the caption to the Answer and the second email was not included. 
Therefore, the Court finds that it is unclear if defense counsel was properly served under the 
parameters of Emergency Rule 12(b)(1). 
 
 Additionally, there is a conflict regarding the requirement to meet and confer.  Plaintiffs 
allege that Plaintiff’s counsel emailed Defense counsel on September 27, 2021 inquiring about 
the lack of response to the discovery requests.  Conversely, Defense counsel states that there 
was not “any meaningful type of meet and confer correspondence.”  Plaintiffs fail to attach the 
referenced email correspondence from September 27, 2021. 
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 It appears to the Court that there has been a lack of effective communication.  
Defense counsel has provided verified responses prior to the hearing to Plaintiff’s Requests for 
Admissions, Set One and Requests for Production of Documents, Set One.  Defendant is 
ordered to provide verified responses to Plaintiff’s Requests for Admissions 1-10 within fifteen 
days of service of this Court’s ruling. 
 
 The Court exercises its discretion and declines to award sanctions. 

 

  

12.  TIME:  9:00   CASE#: MSN21-2236 
CASE NAME: IN RE ALEXA CONTRERAS NOGUERA 
HEARING ON MINOR'S COMPROMISE 
* TENTATIVE RULING: * 
 
Continued to 1/31/22 at 9:00 a.m. per request of counsel. 

 

  

13.  TIME:  9:00   CASE#: MSN21-2236 
CASE NAME: IN RE ALEXA CONTRERAS NOGUERA 
HEARING ON MINOR'S COMPROMISE 
* TENTATIVE RULING: * 
 
Continued to 1/31/22 at 9:00 a.m. per request of counsel. 

 

  

14.  TIME: 10:00   CASE#: MSL20-02901 
CASE NAME: JPMORGAN CHASE VS. KUROKI 
COURT TRIAL - (1 HOUR) SHORT CAUSE / 0 DAY(S) 
* TENTATIVE RULING: * 
 
Parties to appear and be ready for short cause trial.  Failure to appear may result in imposition 
of sanctions. 
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15.  TIME: 10:00   CASE#: MSL20-05547 
CASE NAME: JPMORGAN CHASE VS. GASKINS 
COURT TRIAL - (1 HOUR) SHORT CAUSE / 0 DAY(S) 
* TENTATIVE RULING: * 
 
Parties to appear and be ready for short cause trial.  Failure to appear may result in imposition 
of sanctions. 

 

  

16.  TIME: 10:00   CASE#: MSN21-2156 
CASE NAME: MARKETPLACE AT SAN RAMON VS.  FJC MANAGEMENT 
COURT TRIAL - UNLAWFUL DETAINER 
* TENTATIVE RULING: * 
 
Parties to meet with settlement mentor Gary Sanders. 

 

 

 


